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CAPITAL BANCORP LIMITED ... APPELLANT
AND

1. SHELTER SAVINGS AND LOANS LTD.

2.DR. CHRIS NGIGE ... RESPONDENTS

ACTIONS - Jurisdiction - Cause of action - Judicial precedents - Deti-
nue - As cause of action against 2nd respondent - Occurred in Anambra
State - It is that State that will determine the case - And Fadayomi case is
not relevant here (H1)

CONSTITUTIONAL LAW - Jurisdiction - Rules of Court - Where a
State High Court has jurisdiction - High Court Law of another State shall
not apply - Vide s. 239 1979 Constitution (H2)

CONSTITUTIONAL LAW - Jurisdiction - High Court's unlimited juris-
diction - Vide s. 236(1) 1979 Constitution - Does not invalidate s. 239 -
As to each State's High Court Rules - Governing its exercise of jurisdic-
tion (H3)

FACTS
Before the Lagos High Court the plaintiff/appellant filed an action
against the defendants/respondents. Plaintiff and 1st defendant entered
into a finance lease agreement for the sum of N2,700,000.00 disbursed
to 1st defendant for purchase of various equipment amongst which was
one unit of 60 KVA sound proof Perkins Generating set. 1st defendant
kept violating terms of the lease agreement unto plaintiff terminating it,
and all the equipment were returned save the Generating set. Both parties
arranged that it should be sold by Inland Bank Ltd. at Onitsha for the
sum of N650,000.00. Plaintiff alleged that 2nd defendant knowing that
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the ownership of the Generator did not reside in the 1st defendant, went
to Onitsha in the company of some armed men and forcibly removed it
from 1st defendant's premises. Plaintiff claimed various reliefs against
the defendants.

2nd defendant filed a notice of preliminary objection contending
that the action against him is incompetent since the alleged seizure took
place outside the territorial jurisdiction of the Lagos State High Court.
Plaintiff opposed the objection on some grounds including the averment
.that both 1st and 2nd Defendants reside within the jurisdiction of the trial
"court. The trial court overruled the preliminary objection, holding that it
has jurisdiction. 2nd defendant's appeal to the Court of Appeal was suc-
cessful. Being dissatisfied, plaintiff has now appealed to the Supreme
Court.
'ISSUE FOR DETERMINATION

Whether the Court of Appeal was right in holding that the Lagos
High Court did not have jurisdiction to entertain a claim relating to an
alleged seizure and distrain (detinue and conversion) of a property, among
:other reliefs, which took place at Onitsha, Anambra State irrespective of
the fact that all the parties in the case reside in Lagos.

HELD (Unanimously dismissing the appeal ppyKHTAR JSC)

:Cause of action - Judicial precedents

1. A very careful study of the above pleadings reveal that the base of the
complaint of the appellant in the High Court is the seizure by the 2
respondent of the generating set that is in controversy, and that seizure
‘was in Onitsha, Anambra State and not in Lagos State. | believe if'the 2
'respondent had not removed the generating set from where it was in
Onitsha, the claim against him would not have arisen. It would have been
a claim against thexespondent for mere breach of contract. What gave
the appellant the cause of action against theeBpondent was the sei-
‘zure of the generating set. A cause of action arises from circumstances
containing different facts that give rise to a claim that can be enforced in
court of law, and thus lead to the right to sue a person responsible for the
existence of such circumstances. There must therefore be a wrongful
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act of a party (i.e. the party sued), which has injured or given the plaintiff
a reason to complain in a court of law of consequent damage to him. The
contention of learned counsel for the appellant that a party is entitled to
lump several reliefs in a case and his reliance on the Fadayomi’'s case
supra is untenable. The Fadayomi's case is not relevant to this case,
because the facts and principles are distinguishable from those of the
present case, as the former dealt mainly with joinder of plaintiffs and
striking out of name of one of several plaintiffs. The seizure which trans-
lates to detinue having occurred in Anambra State, it is Anambra State
that should hear and determine the case. (p. 11 A)

Jurisdiction - Rules of Court

2. It is my view that order 1A Rule 3 of the High Court of Lagos State
does not apply to this case, for | endorse the argument of the learned
counsel for the respondents that the Constitution of Nigeria and its provi-
sions are supreme. Specifically Section 239 of the Constitution of the
1979 Constitution of Nigeria stipulates the following:-

“The High Court of a state shall exercise jurisdiction vested in it
by this Constitution or by any law in accordance with the practice and
procedure (including the service and execution of all civil and criminal
processes of the court) from time to time prescribed by the House of
Assembly of the stdte

The above provision is very clear on the jurisdiction of each state,
and | say categorically here, that no party can impose rules of a state on
another state, and so the Lagos State High Court Rules cannot be applied
to litigations that should take its root from Anambra State. (p. 13 D)

High Court's unlimited jurisdiction
3. Learned counsel for the appellant has made heavy weather of the pro-
vision of Section 236(1) of the Constitution that confers unlimited juris-
diction to High Court. For clarity, | will reproduce the section here be-
low. It reads:-

“236(1) subject to the provisions of this constitution and in addi-
tion to such other jurisdiction as may be conferred upon it by law, the
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High Court of a state shall have unlimited jurisdiction to hear and deter-
mine any civil proceeding in which the existence or extent of a legal
right, power, duty, liability, privilege, interest, obligation or claim is in
issue or to hear and determine any criminal proceedings ..........".........
True the above provision gives the High Court unfettered power
to hear civil matters, but that is not to say that the provision of Section
239 of the Constitution already reproduced supra would be ignored. Each
state of Nigeria has its High Court rules of practice and procedure, which

C must be adhered, and the Constitution having given each state that power

to make its rules, such rules which may differ from state to state will
govern the state’s High Court exercise of its jurisdiction. (p. 13 H)

NOTABLE POINT OF INTEREST

D TABAI JSC

1. Jurisdiction - How and when cause of action accrued to plaintiff
The cause of action accrued to the Plaintiff only upon the seizure and
detention of its equipment at Onitsha by thé@efendant/Respondent

Ewho was not even a party to the finance lease agreement of or about the

15" April 1993. The 2ndefendant/Respondent and his seizure and de-
tention of the equipment were surely not within the contemplation of the
Plaintiff/Appellant and the siDefendant/Respondent when the finance

g lease contract and its terms were being conceived. The cause of action

that arose from the said seizure and detention of the equipment is com-
pletely distinct from that concerning the finance lease agreement. In these
circumstances therefore the court below was, in my view, right in hold-
ing that the Lagos State High Court has no jurisdiction to entertain the
claim. (p. 25 B)

REPRESENTATION
Olumide Sofowora Esq., for the Appellant.

HUche Nwokedi Esq., with him C. A. Nwosu Esq., féiREspondent.

Ikechukwu Ezechukwu Esq., with him G. C. Igbokwe, A. T. Udechukwu
and Miss Ogechi Ogbonna, for th& Respondent.
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A-G Federation v. A-G Abia State 2001 11 NWLR part 725 page 689
Bello v. Attorney General of Oyo State 1986 5 NWLR part 45 page 828
Gafaru v. U.A.C. Ltd. 1961 1 All NLR 785 B
Fadayomi vs Sadipe 1986 2 NWLR part 25 page 736

Okulate v. Awosanya 2000 2 NWLR part 646 page 530

Tukur v. Government of Gongola State 1989 4 NWLR part 117 page 5
Adeyemi v. Opeyori 1976 9 - 10 SC 31

Emeka v. Emordi 2004 16 NWLR part 900 page 433 c
Obasanjo v. Yusuf 2004 9 NWLR part 877 page 144
Izenkwe v Nnadozie (1953) 14 WACA 361 at 363
British Bata Shoe Co. Ltd v. Melikian 1956 Vol. 1 NSCC 91
D

STATUTES & RULES REFERRED TO

Lagos State High Court (Civil Procedure) Rules 1972 O. 1Ar. 3
Constitution of Nigeria 1979, ss. 239, 236(1) & (2), 6(2), 231

High Court Law Cap. 60 Laws of Lagos State 1994, ss. 11(i) (a), 18, 14
High Court Law Cap. 61 Laws of Eastern Nigeria s. 22(2)

LEAD JUDGMENT BY MUKHT AR JSC

In the High Court of Lagos State, the plaintiff, who is the appeuant
in this court instituted an action against the defendants jointly and sever-
ally for willful and wrongful detention of a 60KVA Perkins unused gener-
ating set. The plaintiff is a limited liability company doing business of
stock broking and finance, th& defendant is also a limited liability com-
pany and does business of finance, and the 2nd defendant is a creffitor of
the F'defendant. The plaintiff and th& defendant entered into a finance
lease agreement for the sum of N2,700,000.00 disbursed t® dieéeh-
dant for purchase of various equipments amongst which was one unit of
60KVA sound proof Perkins Generating set model 6,3544 with Erdine
number LJ3012U582905X purchased for the sum of N516,757.00. The
1st defendant defaulted in paying its monthly installments, and the plain-
tiff continued to demand payment of the outstanding rental. As at 15/5/
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94 the ¥ defendant was owing the sum of 611,289.78. The plaintiff has
had to provide for the debt owed it by the 1st defendant in accordance
with prudential Guidelines for Banks, and this has affected its cash flow.
Consequently the plaintiff in order to mitigate losses terminated the lease
B agreement vide a letter which demanded all the equipments under the
lease. The equipments were all returned with the exception of the 60KVA
Perkins unused Generating set, which they both arranged should be sold
by Inland Bank Nigeria Limited at Onitsha for the sum of N650,000.00.
The 29 defendant knowing fully well that the ownership of the Equip-
ment did not reside in theétHefendant went to Onitsha in the company
of some armed men and forcibly removed the equipment from the pre-
mises of the % defendant. The plaintiff as owners of the equipment
claimed as follows:-
D “(A) (i) against the 2 Defendant the sum of N200,000.00 as
general damages for willful and wrongful detention of its Equipment.
(ii) against the 2 Defendant the sum of N15,000.00 monthly
(from 4 October, 1994, till the judgment debt is finally liquidated) as
E damages for loss of profit resulting from willful and wrongful detention
of the Plaintiffs Equipment by thé?Defendant.

(C) In the alternative to the claims under (B) above the plaintiff
claims against the Defendants jointly and severally.

(i) the sum of N938,479.50 being the value of one unit of 60KVA
sound proof Perkins Generator set complete with all its accessories plus
interest there-on at the banks’ current prime lending rate from time to
time (currently 20%) from®October, 1994, till total liquidation of the
debt.

(i) the sum of N50,000.00, being solicitors’ fees for recovery of
all the arrears of rent and repossession of the equipment from the Defen-
dant which the plaintiff claims pursuant to clause 2 under the principal
covenants in the offer letter;

H (i) as general damages the sum of N300,000.00
After the service of the plaintiff's statement of claim on the defen-
dants, the ? defendant filed a notice of preliminary objection which
reads thus:-

F
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“The action in so far as it affects th @efendant, is incompetent
in that the subject matter of the suit, namely 60KVA sound Proof Perkins
Generating set, Model 6,3544, together with its accessories, is not situ-
ated within the territorial jurisdiction of the High Court of Lagos State
and the alleged seizure or distrain took place outside the jurisdictign of
this Honorable court.

AND TAKE NOTICE that grounds of the said objection are as
follows:-

1. All the claims in the plaintiffs action against théc@fendantC
relate to and arise from an alleged detrain or seizure of a 60KVA Gener-
ating set, (personal property) and the action must be commenced and
determined in the Onitsha judicial (territorial) division (outside the ju-
risdiction of this Honourable court) in which the detrain or seizure took
place and where the property is alleged to be situated. b

The plaintiff filed a reply to the above objection thus: -

“TAKE NOTICE that the Plaintiff/Applicant shall be opposing
the preliminary objection filed by thé“Defendant/Respondent:

THAT this honourable Court has jurisdiction to entertain the ac-
tion against the ? Defendant and that the®2Defendant’s preliminary
action be dismissed in limine with substantial costs.

TAKE FURTHER NOTICE that the grounds upon which the Plain-
tiff shall be opposing the"2Defendant’s preliminary objection are gs
follows:

1. that the 2 Defendant is a necessary party against whom the
right of the Plaintiff's reliefs/remedies exist;

2. that the Plaintiff, as well as thet And 29 Defendants reside
within jurisdiction of this honourable Court; G

3. that this honourable Court being a Court of Law and equity has
jurisdiction to try the action against botlitdnd 2¢ Defendants;

4. that the distrain to Plaintiff’s property took place within juris-
diction of this honourable Court; H

5. that the contract between Plaintiff and ttfeOefendant was
performed within jurisdiction of this honourable Cauirt

Learned counsel for the parties addressed the court viva voce, and



8 Capital Bancorp Ltd v. Shelter S & L Ltd. (2007) 1 KLR Mukhtar JSC

the learned trial judge after considering the addresses dismissed the ob-
jection and held as follows:-

“With this alternative relief, | do hold that this court is vested
with, jurisdiction while | agree with Mr. Sogbetun that under the equi-

g table jurisdiction, this court is vested with power to entertain this suit
against the 2 Defendant. | rely on Ayinule versus Abimbola (1957) 1.
LR 41 at 42

Aggrieved by the ruling the'2defendant appealed to the Court of
Appeal on 3 grounds of appeal. The Court of Appeal allowed the appeal
and pronounced that the Lagos State High Court had no jurisdiction to
entertain the suit.

Another appeal was filed against the decision of the Court of Ap-
peal in this court, on five grounds of appeal. Briefs of arguments were

D exchanged by learned counsel, and the briefs were adopted at the hearing
of the appeal. In the appellant’s brief of argument are two issues formu-
lated for determination, and these issues are:-

“(i) Whether the Lagos High Court did not in all the circumstances

E of this case have jurisdiction to entertain the plaintiffs’ claim as formu-
lated.

(i) Whether the Court of Appeal was right in holding that the
Lagos High Court did not have jurisdiction in the circumstance to enter-

I:tain any of the plaintiff's claims before’it.

A single issue was raised in th& &2spondent’s brief of argument
and the issue is:-

“Whether the Court of Appeal was right in holding that the Lagos
High Court does not have jurisdiction over a matter based on “seizure

G and detention’ which took place in Onitsha Anambra State even where
all the parties reside in Lagds.

The issue raised in thé fespondent’s brief of argument is, whether
the Court of Appeal was right in holding that the Lagos High Court did

H not have jurisdiction to entertain a claim relating to an alleged seizure and
distrain (detinue and conversion) of a property, among other reliefs, which
took place at Onitsha, Anambra State irrespective of the fact that all the
parties in the case reside in Lagos.
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I will adopt the issue raised in thé& despondent’s brief of argu-
ment for the treatment of this appeal. Learned counsel for the appellant
has submitted that the conclusions of the learned justices of the Court of
Appeal that it is the Anambra State High Court that has jurisdiction to try
the case is clearly erroneous for the following reasons:- B

(i) The appellant’s claim as clearly stated in the pleadings is an-
chored on the finance base contract for the 60KVA sound proof Perkins
Generating set which is the subject of the conversion and detinue.

(i) The appellant pleaded that by virtue of that contractual rela-
tionship the ownership of the generating set still vests in the Appellant.

(iif) The Appellant’s claim in respect of the ownership of the gen-
erating set as it affects the! Respondent is in detinue and conversion
and not seizure or distress,

(iv) The claim for detinue and conversion of the generating dét is
an unserverable aspect of the contract.

Learned counsel is of the view that a court in considering whether
or not it has jurisdiction to entertain a matter is bound to look at the
totality of the Appellant’s pleadings which gives the appellant the cause of
action. He submitted that the cause of action is constituted by the bundle
of or aggregate facts which the law recognizes as giving the appellant
substantial right to claim any remedy and relief. He placed reliance on the
case of Bellov. Attorney General of Oyot&te 1986 5 NWLR part 43
page 828. He further submitted that the appellant is entitled to seek all
remedies against all persons in respect of the breach of contract by the
respondents as pleaded in its statement of claim in one action and in one
court and not by way of separate actions. He cited theofdSeafaru v
U.A.C. Ltd. 1961 Il NLR 785, and Fadayomi vs Sadipe 1986 2 nwER
part 25 page 736.

Learned counsel for thettespondent has contended that it is
now settled law that jurisdiction of any court to entertain any matter may
be gleamed in the first instance, from the cause of action identified i the
statement of claim of the plaintiff. He cited the case®kfilaja v
Awosanya 2000 2 NWLR part 646 page 530, @ukur v Government
of Gongola &te 1989 4 NWLR partl7 page 5.
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Learned counsel for the2respondent has argued that from a
combined effect of paragraphs 14, 15 and 22 of the appellant’'s statement
of claim foundation of his claim including pecuniary claim was seizure
and detention of the generating set, and since it is not in dispute that the

B said seizure took place in Onitsha, Anambra State the court below was
right when it held that the Anambra State High Court has jurisdiction.
Learned counsel submitted that in all matters of identifying jurisdiction
and competence, it is only the claim and or pleadings of the plaintiff that
should be considered. He placed reliance on the caJeskof v Gov-

C ernment of Gongola State suptaleyemi v Opeyori 1976 9 - 10 SC 31,
Okulaja v Awosanya supra ariemeka v Emordi 2004 16 NWLR part
900 page 433.

| will now look at the pertinent averments in the plaintiff's plead-

D ings and reproduce them below. They are:-

“14. The plaintiff further avers that sometime in May, 1994, the
2nd Defendant without authority of the plaintiff and the original particu-
lars of the generating set and knowing fully well that ownership of the

g Equipment did not reside in the 1st Defendant went to Onitsha in the
Company of some armed men and forcibly removed from the premises of
the T Defendant the said Equipment belonging to the plaintiff. The
plaintiff shall at the trial of this action rely on thé' Defendant’s letter
dated 24 May, 1994 and the reports by th&Oefendant and Inland
Bank Nigeria Limited to the police at Onitsha and on the report by the
plaintiff to the police headquarters at Alagbon Lagos.

15. After oral pleas and demand by the plaintiff for possession of
the Equipment from the®2Defendant the plaintiff further caused a for-

G mal demand notice (vide the plaintiffs letter of 4 October. 1994) to be
served on the"2 Defendant but till date the"2Defendant has willfully
and wrongfully detained possession of the Equipment from the plaintiff.

19. Till date the 2 Defendant has failed and refused to pay any of

H the said arrears of rentals and th& Defendant has neglected and re-
fused to deliver possession of the plaintiff's equipment to the plaintiff.

WHERE UPON the plaintiff claims from th& Defendant the
sum of N200,000.00 as general damages for willful and wrongful deten-
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tion of its Equipmerit.

Then the claim under paragraph (22) which | have already repro-
duced in the earlier part of this judgment.

A very careful study of the above pleadings reveal that the
base of the complaint of the appellant in the High Court is the
seizure by the 2respondent of the generating set that is in contro-
versy, and that seizure was in Onitsha, Anambra State and not in
Lagos State. | believe if the 2 respondent had not removed the
generating set from where it was in Onitsha, the claim against him
would not have arisen. It would have been a claim against the!
respondent for mere breach of contract. What gave the appellant
the cause of action against the"2respondent was the seizure of the
generating set. A cause of action arises from circumstances con-
taining different facts that give rise to a claim that can be enforced?
in court of law, and thus lead to the right to sue a person respon-
sible for the existence of such circumstances. There must there-
fore be a wrongful act of a party (i.e. the party sued), which has
injured or given the plaintiff a reason to complain in a court of lawg
of consequent damage to himSeeLabode v Otubu 2001 7 NWLR
part 712 page 256, aAdG Federation MA-G Abia Sate 2001 1 NWLR
part 725 page 689 he contention of learned counsel for the appel-
lant that a party is entitled to lump several reliefs in a case and hi
reliance on the Fadayomi’s case supra is untenable. The Fadayomi’s
case is not relevant to this case, because the facts and principles
are distinguishable from those of the present case, as the former
dealt mainly with joinder of plaintiffs and striking out of name of
one of several plaintiffs. The seizure which translates to detinu®@
having occurred in Anambra State, it is Anambra State that should
hear and determine the case.

In his brief of argument the learned counsel for the appellant asked
the following questions:- H

“(a) Whether the trial court can exercise jurisdiction to entertain
this matter as against thetand 2 Respondents as a whole where the
subject matter of the contract which was forcibly removed by the 2
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Respondent in the premises of thd&késpondent is in another state; and

(b) Whether the court can exercise jurisdiction in personam against
the 29 Respondent on account of residence of parties.

Learned counsel for the appellant has invited the court to answer

g the above questions in the affirmative, referring to Order 1A Rule 3 of the
Lagos State High Court (Civil Procedure) Rules 1972 which provides
thus:-

“All suits for the specific performance or upon the breach of any
contract may be commenced and determined in the Judicial Division in
which such contract ought to have been performed or in which the defen-
dant reside’s

Learned counsel for the 2nd respondent has argued that the vari-
ous High Court Laws and Rules derive their potency from the Constitu-

D tion and therefore they cannot supersede the constitution. He placed reli-
ance on the case Gbasanjo Wusuf 2004 9 NWLR part 877 page 144.
As | have observed earlier on, the claim in the court of trial was predi-
cated on the seizure of the generating set, that is the subject matter in

E controversy. In that case although there was contract between the appel-
lant and the LRespondent, it cannot be said that it was the breach of that
contract that triggered the action, because to my mind, if the generating
set had not been seized by thér@spondent, the action involving thé 2

= respondent wouldn’'t have arisen, and the appellant wouldn’'t have had a
cause of action against him. | will buttress this fact by reproducing some
relevant averments in the plaintiff's statement of claim hereunder. They
read

“4. On April, 1993, at the instance of th&Defendant (vide its

Cletter of 1% April, 1993) and further to the plaintiff's offer letter of
even date (which was signed as accepted by the Defendant) the plaintiff
and the ¥ defendant entered into a Finance Lease Agreement

H 6. However, since the inception of the lease Agreement'be-1
fendant has either made late payments which have attracted late pay-

ment charges or has completely defaulted in paying its monthly rentals
under the Lease Agreement.
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14. The plaintiff further avers that sometime in May, 1994, the 2
Defendant without authority of the plaintiff and the original particulars
of the generating set.............7....

| have already reproduced this last paragraph fully in the early part
of this judgment, so | need not reproduce the whole paragraphgere.
What | am trying to illustrate by the above averments is the fact that the
plaintiff complained of breach of terms of agreement between it and the
Isrespondent to have taken place from the inception of the agreement,
but then it did not institute any action against tfieespondent until an
after the generating set had been seized by"theghondent. It is in-
structive to note that the action was instituted on 24/10/94, as can be
seen on the writ of summons. The pertinent questions to ask here is,
why did the Appellant not sue thé& despondent when it breached the
terms of the agreement, but waited until the generating set was sbized?
The answer is obvious.

Itis my view that order 1A Rule 3 of the High Court of Lagos
State does not apply to this case, for | endorse the argument of the
learned counsel for the respondents that the Constitution of Nigee
ria and its provisions are supreme. Specifically Section 239 of the
Constitution of the 1979 Constitution of Nigeria stipulates the fol-
lowing:-

“The High Court of a state shall exercise jurisdiction vested ir?:it
by this Constitution or by any law in accordance with the practice and
procedure (including the service and execution of all civil and crimi-
nal processes of the court) from time to time prescribed by the House
of Assembly of the state

The above provision is very clear on the jurisdiction of eacl%z'
state, and | say categorically here, that no party can impose rules
of a state on another state, and so the Lagos State High Court
Rules cannot be applied to litigations that should take its root from
Anambra State. H

Learned counsel for the appellant has made heavy weather
of the provision of Section 236(1) of the Constitution that confers
unlimited jurisdiction to High Court. For clarity, | will reproduce
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the section here below. It reads:-

“236(1) subject to the provisions of this constitution and in ad-
dition to such other jurisdiction as may be conferred upon it by law, the
High Court of a state shall have unlimited jurisdiction to hear and

g determine any civil proceeding in which the existence or extent of a
legal right, power, duty, liability, privilege, interest, obligation or claim
is in issue or to hear and determine any criminal proceedings

True the above provision gives the High Court unfettered
power to hear civil matters, but that is not to say that the provision
of Section 239 of the Constitution already reproduced supra would
be ignored. Each state of Nigeria has its High Court rules of prac-
tice and procedure, which must be adhered, and the Constitution

D having given each state that power to make its rules, such rules
which may differ from state to state will govern the state’s High
Court exercise of its jurisdiction.

Learned counsel for the appellant is also quarrelling with the mis-

E application of the decision of the caseBuitish Bata Shoe Co. Ltd. v
Melikian 1956Vol. 1 NSCC 91 in this case by the lower court, contend-
ing that it clearly misapprehended the decision in that case. Learned counsel
for the F respondent has submitted that the position taken by the court

= below was the correct one. On his own part learned counsel fotéthe 2
respondent has submitted that the court below was right in distinguishing
the circumstances of the case from the facts and circumstances of the
present case. | refuse to subscribe to the argument of the appellant that
the court below misapprehended the decision in the British Bata Shoe

G case supra in dealing with its judgment. The learned justice of the Court
of Appeal very much understood the purport of the decision in the said
British Bata’s case for he had no doubt whatsoever in his mind when he
was distinguishing them. In other words there was clarity of purpose. To

Hillustrate this point | will reproduce passages in the judgment which is
significant to this discussion. They read:-

“ the Federal Supreme Court had a recourse to the prevail-

ing practice in England in order to reach the conclusion that on action
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for specific performance of a contract relating to land outside the juris-
diction of the Lagos State High Court could be heard in Lagos because
the court has equitable jurisdiction to enforce contract over persons re-
siding within its jurisdiction..............cccccevviieeeennnn, The correct view there-
fore is that the judgment of the Lagos State Court to adjudicate ig the
Bata Shoe Case was treated as an exception to the general rule because
the Lagos High Court was called upon to exercise an equitable jurisdic-
tion in decreeing the specific performance on contract. Further, it was
necessary in the case to invoke the practice in England becausecthere
were no local Rules on the point ........ccccccceeeiiiiiiennnn,

When, therefore, a dispute arises as to which state High Court has
jurisdiction in a matter, this can be usually determined by reference to the
cause of action in a suit and the Constitution of Nigeria and such similar
laws conferring jurisdiction..................... D

The plaintiff in this case has clearly pleaded his cause of action
and there can be no dispute as to the place from which the cause of action
arose. That place is Onitsha within Anambra State. The High Court that
has jurisdiction is Anambra State High Coirt. E

With the above discourse on the present case vis a vis the decision
in the Bata Shoe case supra, | fail to see that the lower court erred in any
way.

In the light of the above discussions my answer to this single i§sue
is in the affirmative. All the grounds of appeal to which it is married fall
and they are dismissed. In the final analysis the appeal fails in its entirety
and it is dismissed. The judgment of the Court of Appeal is affirmed. |
assess costs at N10,000.00 in favour of each set of respondent against
the appellant. G

ONUJSC
| have had the privilege of reading before now the judgment dfimy
learned brother, Aloma Mukhtar, JSC just delivered. | agree with her that
the appeal lacks merit and it accordingly fails in its entirety and is dis-
missed. | make similar award as to costs as contained in the leading
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judgment.

MUSDAPHER JSC
B | have read before now the judgment of my learned colleague
Mukhtar JSC, just delivered with which | entirely agree, for the same
reasons so lucidly set out in the aforementioned judgment which | re-
spectfully adopt as mine, | too, dismiss the appeal and | abide by the
order for costs contained in the aforesaid lead judgment.

ONNOGHEN JSC
This is an appeal against the judgment of the Court of Appeal

D holden at Lagos in appeal No. CA/L/321/96 delivered on tHeldy of
April 1999 in which it allowed the appeal of th& @&fendant/appellant
against the Ruling of the Lagos State High Court in suit No.LD/4788/94
delivered by AKINSANYA J. on the"2day of June, 1995.

E The facts of the case are that on the 15th day of April, 1993, the
appellant and 1st respondent entered into a Finance Lease Agreement/
Contract in Lagos, where the parties reside, for the sum of N2,700,000.00
for the purchase of various equipments including one unit of 60 KVA

I:sound proof Perkins Generating Set, Model 63544. Fheedpondent
later failed to discharge its obligations under the contract resulting in the
appellant terminating the same and demanding for the possession of all
the equipments under the contract. The 1st respondent surrendered the
equipments except the generating set which was taken possession of by
the 29 respondent who refused to release same to the plaintiff inspite of
repeated demand. Th& &spondent took possession of the generating
set at Onitsha in Anambra State but the appellant instituted an action
against the sLand 2¢ respondents in Lagos claiming the following re-

H liefs:-

i. Against the 2 Defendant the sum of N200,000.@G3 general
damagesand the sumof N45,000.00 monthly fromi" October 1994
until the judgment debis finally liquidated.
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ii. Against the Defendants jointly and severally and (sic) order of
perpetual (sic) injunctiorcompelling the Defendants, their servants,
agents, privies, directors, officers and employees or any of them respec-
tively or otherwise howsoever as ordered to deliver possession of the
plaintiff s 60 KVA Perkins Generating Set Model 63544 with Engjne
Number LJ3012 U 582905X complete with the accessories to the plain-
tiff.

iii. Against the Defendants jointly and severally an order of per-
petual (sic) injunction allowing the plaintiff to repossess forth with its 60
KVA Perkins Generating Set Model 63544 with Engine Number LJ3012
U 582905X complete with its accessories currently in the possession of
the 29 Defendant”.

In the alternative to the claims under B above, the plaintiff claims
against the defendants jointly and severally:- D

i. The sum of N938,479.50 being the value of one unit of 60 KVA
sound proof Perkins Generator Set complete with all its accessories plus
interest thereon at the bank’s current prime lending rate from time to time
(currently 20%) from % October 1994 till total liquidation of théebt. E

ii. The sum of N50,000.00 being solicitors feEmsecovery of all
the arrears of rent and repossession of the equipment, from the Defendant
which the plaintiff claims pursuant to clause 2 under the principal cov-
enants in the offer letter. F

iii. As general damages the sumN800,000.00".

Appellant followed up the claim on the writ by pleading in para-
graphs 14 and 15 of the statement of claim, the following facts:-

“14. The plaintiff further avers that sometime in May, 1994, the
2 Defendant without authority of the Plaintiff and the original particl-
lars of the generating set and knowing fully well that ownership of the
equipment did not reside in thé' Defendant went to Onitsha in the
company of some armed men and forcibly removed from the premises of
the F'Defendant the said equipment belonging to the plaintiff. The plahtiff
shall at the trial of this action rely on tH& Defendant’s letter dated 24
May, 1994, the Plaintiffs letter of 270une, 1994 and the reports by the
Defendant and Inland Bank Nigeria Limited to the Police at Onitsha



18 Capital Bancorp Ltd v. Shelter S & L Ltd. (2007) 1 KLR Onnoghen JSC

and on the report of the plaintiff to the Police Headquarters at Alagbon,
Lagos.

“15. After oral pleas and demand by the plaintiff for possession
of the Equipment from the“Defendant, plaintiff further caused a for-

g mal demand notice (vide the plaintiff's letter f@ctober, 1994) to be
served on the™ Defendant but till date the'2Defendant has wilfully
and wrongfully detained possession of the Equipment from plaintiff.

When served with the processes, the 2nd defendant filed a Notice
of Preliminary Objection against the suit contending that:-

“The action in so far as it affects th&'Defendant is incompetent
in that the subject matter of the suit, namely a 60 KVA Sound Proof
Perkins Generating Set, Model 6.3544 together with its accessories, is
not situated within the territorial jurisdiction of the High Court of Lagos

D State and the alleged seizure or distrain took place outside the jurisdic-
tion of this Honourable Court”.

The objection was overruled by the trial judge whose decision
was set aside by the Court of Appeal, as earlier stated in this judgment,

E resulting in the instant appeal.

The issues for determination, as identified by learned counsel for
the appellant in the appellants brief of argument filed on 27/2/03 and
adopted in argument of the appeal on 16/10/06, are as follows:-

“(i) Whether the Lagos High Court did not in all the circumstances
of this case have jurisdiction tntertain the plaintiff's claim as formu-
lated.

(i) Whether the Court of Appeal was right in holding that the
Lagos High Court did not have jurisdiction in the circumstance to enter-
tain any of the plaintiff's claims before it”.

A look at the issues above clearly show that they are the same. No
wonder learned counsel for the appellant proceeded to argue them to-
gether.

H In arguing the appeal, learned counsel for the appellant OKON E.
UYE Esq., in the said appellant’s brief submitted that the learned justices
of the Court of Appeal erred in their holding that the Lagos High Court
had no jurisdiction in the matter particularly as their Lordships did not

F
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take into account the following facts/reasons:

(i) the appellant’s claim, is based on the finate&se contract for
the 60KVA sound prod?erkins Generating Set which is the subpfct
the conversion and detinue;

(i) that by virtue of the said contract, ownerslipthe generatg
ing set remained in the appellant;

(iii) that the claim of the appellant as it affects tlér&spondent
is in detinue and conversiomt in seizure or distress, and

(iv) that the claim for conversion and detinokthe generatingC
set is an unservarable aspextthe contract.

Learned counsel for the appellant cited and relied on order 1 Rule
3 of the Lagos State High Court (Civil Procedure) Rules 1972; section
11(i) (a), 13 and 14 of the High Court Law, Cap 60, Laws of Lagos State
1994 and submitted that where a claim is predicated on contract wkkther
in part or the whole, the necessary consideration in respect of the forum
is whether or not the parties are resident within the forum.

Learned counsel further cited, and relied on sections 6(2) 236(1)
of the 1979 constitution, and section 22(2) of the High Court Law,ECap
61 Laws of Eastern Nigeria as applicable to Anambra State and submit-
ted, rather strangely, that the jurisdiction conferred on a State High Court
by section 236(2) of the 1979 constitution when read together with sec-
tion 6(2) and 231 of the said 1979 constitution “empower the High Gourt
of a State t@nact laws ........ adopt such rules of practice and procedure
as may be necessary for a proper exercise of its judicial power provided
that such law and/or rules of practice and procedure are not inconsistent
with the provisions of this constitution”. | say that the above submission
is strange because | have never heard it said that one of the funct%ns of
a State High Court is “to enact laws”. The submission is therefore an
obvious error.

Learned counsel however submitted that by the provisions of sec-
tion 22(2) of Cap.61 supra, the High Court of Anambra State has no
jurisdiction to hear the matter since none of the parties is resident in
Anambra State and that the lower court ought to have followed the deci-
sion in Ndaeyo Vs Ogunaya (1977) 1 S.C. 11; that it is rather the Lagos
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State High Court that has the jurisdiction to entertain the matter in per-
sonam over persons in respect of the tort of conversion and detinue
which took place outside jurisdiction particularly as the tort arose out of
a contractual relationship entered into by parties resident within jurisdic-

g tion, relying on sections 13 and 14 of the High Court Law, Cap.60 Laws
of Lagos State.

It is now settled law that it is the claim of the plaintiff before the
court that has to be examined to ascertain whether or not a court is
possessed with the jurisdiction to hear and determine the matter before it.
In other words, it is the cause of action as identified in the statement of
claim that determines the issue of jurisdiction of the court concerned -
see Izenkwe Vs Nnadozie (1953) 14 WACA 361 at 363; Tukur Vs Gov-
ernment of Gongola State (1989) 4 NWLR (pt.117) 517; Okulata Vs

D Awosanya (2000) 2 NWLK (pt.646) 530.

The law being as stated above, the question that follows is, what
is the cause of action as pleaded in the statement of claim in this action?
| had earlier in this judgment reproduced the relevant paragraphs of the

E statement of claim. It will be noted that the claims are in two parts; the
main and the alternative claims.

However, a community reading of the relevant paragraphs of the
statement of claim, particularly paragraphs 14, 15 and 22 thereof show

= clearly that both the main and alternative claims are based on the same
cause of action, to wit, the seizure and detention of the 60 KVA Generat-
ing Set at Onitsha. Both parties agree that the seizure and detention took
place at Onitsha in Anambra State but while appellant contends that the
cause of action is not grounded on the seizure and detention but on the

G contractual relationship between appellants ghoe¢pondent and that
since the High Court has jurisdiction to act in personam or'thespon-
dent who, together with the other parties, is resident within jurisdiction,
the Anambra State High Court is without jurisdiction in the matter.

H I hold the view that learned counsel for the appellant’s position is
not supported by the cause of action as pleaded in the relevant para-
graphs of the statement of claim as reproduced supra. This matter is
basically an issue of the territorial jurisdiction of the competing State
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High Courts and since there is no dispute that the seizure and detention of
the 60KVA Generating Set which gave rise to the action took place at
Onitsha in Anambra State, it follows that the High Court with the juris-
diction to entertain the action is that of Anambra State not Lagos State as
contended by learned counsel for the appellant. B

Though the contractual relationship between the appellant and the
Istrespondent may ground the claim of ownership of the appellant of the
60 KVA Generating Set in question, that claim is with respect, not rel-
evant to the determination of the issue of jurisdiction in this matter which
issue is determinable only by the cause of action as pleaded by the appel-
lant in the statement of claim, which in the instant case and as concur-
rently found by the lower courts, is the seizure and detention of the
generating set - see page 20 where the High Court stated thus:

“the facts arenot really in dispute.The issueis whether the sub?
ject matter of the action whichinvolved the 2 Defendant/Applicant
beingthe 60 K\A Generating Sdbcated at Onsha wheredt was seized
by the 2d Defendant - this Court has jurisdiction to entertain such a
suit — asregards the 2 Defendant”; E

and page 71 where the Court of Appeal held thus:

“when paragraphsl4 and 15 of the statement of Claim are read
along with paragraph22 (both reproduced abovdj will be seen that
the foundation of plaintif’s claim was the seizurand detentiorpf F
plaintiff’s generating set. Evethe alternativgpecuniary claim put across
in subparagraph C of paragrap2 flows fromthe alleged unlawful
seizure and detention of the generator”.

Itis settled law that the Supreme Court will not disturb concurrent
findings of the two lower courts unless special circumstances ex3t to
warrant interference and that the special circumstances that may weigh
on the court to so interfere include:

a. where the finding is perverse;

b. where there is/are error(s) in procedure or substantive ldw
occasioning a miscarriage of justice - see Chinwendu Vs Mbamali (1980)
3-4 S.C 31; Onwuka Vs Ediala (1989) 1 NWLR (pt.96) 182; Adebayo
Vs Ighodalo (1996) 5 NWLR (pt.450) 501; Okulate Vs Awosanya (2000)
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2 NWLR (pt.646) 530; Salami Vs Gbodoolu (1997) 4 NWLR (pt.499)
277; Lokoyi Vs Olojo (1982) 2 SCNLR 127; Chikere Vs Okegbe (2000)
12 NWLR (pt.681) 274.
In the instant case as can be seen from the pleadings which forms
B the bedrock of the claim of the appellant, it is very clear that the concur-
rent finding as reproduced supra is not perverse. Learned counsel for the
appellant has not submitted before this court that, the said finding has
resulted in any miscarriage of justice neither have | found any miscar-
riage resulting therefrom. In whatever angle one looks at the issue in this
appeal, the irresistible conclusion is that it is devoid of merit. | therefore
agree with the conclusion of my learned brother MUKHTAR JSC in the
lead judgment that the appeal be dismissed. | order accordingly and abide
by the consequential orders made in the said lead judgment including the
order as to costs.
Appeal dismissed.

D

E TABAI JSC
| was privilege to read before now the draft of the leading judg-
ment prepared by A. M. Mukhtar JSC and | agree with the reasoning and
conclusion that the appeal is liable for dismissal for lack of merit.
= | shall however comment on some aspects of the sole issue raised
in the appeal. Although in the Appellant’s brief of argument learned coun-
sel for the Appellant Okon E Uye formulated two issues, they are, in
substance, one and the same as the single issue formulated by Uche
Nwokedi for the $Respondent and G. C. Igbokwe for thHé Respon-
G dent. And the said sole issue is:-
“Whether the Court of Appeal was right in holding that the Lagos
State High Court did not have the jurisdiction to entertain the ¢laim
Firstly, learned counsel for the Appellant tried to fault the finding
H of the Court below that the Appellant’s claim is founded on damages
arising from the seizure and distraint of its generating set and which
seizure and distraint took place at Onitsha in Anambra State. He submit-
ted that the claim is anchored on the finance lease contract and that the
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claim specifically relating to the®Respondent is in detinue and conver-
sion not severable from the contract. It was counsel’s further submis-
sion that the Appellant is entitled to seek in one action, several reliefs in
respect of the subject matter in order to avoid multiplicity of suits. He
relied on FADAYOMI v SADIPE (1986) 2 NWLR (Part 25) 736. For this
submission he also relied on sections 11(i)(a) 13 and 14 of the Lagos
High Court Cap.60 Laws of Lagos State 1994 and Order 1A Rule 3 of the
Lagos State High Court (Civil Procedure) Rules 1972.

Learned counsel for the Respondents argued conversely that the
main claim involved the seizure and distraint of the generating set at On-
itsha in Anambra State outside the territorial jurisdiction of the Lagos
State High Court and therefore that the issue was correctly resolved by
the court below.

The state of the law as agreed by counsel for all the parties i9 that
it is the matters pleaded in the Statement of Claim that determine the
question of jurisdiction. See OKULAJAYV AWOSANYA (2000) 2 NWLR
(Part 646) 530; TUKOR v GOVERNMENT OF GONGOLA STATE (1989)

4 NWLR (Part 117) 592; EMEKA V EMODI (2004) 16 NWLR (Part
900) 433. The relevant averments in the Statement of Claim are para-
graphs 14, 15 and 22 which for purposes of clarity | reproduce hereun-
der as follows:-

“14. The Plaintiff further avers that sometime in May 1994,Fthe
2" Defendant without authority of the Plaintiff and the original particu-
lars of the generating set and knowing fully well that ownership of the
Equipment did not reside in thé' Defendant went to Onitsha in the
company of some armed men and forcibly removed from the premises of
the F'Defendant the said equipment belonging to the Plaintiff. The Platiff
shall at the trial of this action rely on thé&Defendant’s letter dated 24
May 1994, the Plaintiff’s letter of 27June 1994 and the reports by the
15t Defendant and Inland Bank Nigeria Limited to the Police at Onitsha
and on the report by the Plaintiff to the police headquarters at Alaghon,
Lagos’

“15. After oral pleas and demand by the Plaintiff for possession
of the Equipment from thé“Defendant, the Plaintiff further caused a
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formal demand notice (vide the Plaintiff’s letter of 4th October 1994) to
be served on the'®Defendant but till date the2Defendant has wilfully
and wrongfully detained possession of the Equipment from the Plain-
tiff.”

“22. WHEREOF the Plaintiff as owners of the Equipment claims

A(i) Against the ? Defendant the sum of N200,000.00 as general
damages for wilful and wrongful detention of its Equipment.

(i) Against the 2 Defendant the sum of N45,000.00 monthly
(from 4" October 1994 till the judgment debt is finally liquidated) as

Cdamages for loss of profit resulting from wilful and wrongful detention
of the Plaintiff's Equipment by the‘2Defendant.

B(i) Against the Defendant’s jointly and severally, an order of
perpetual injunction compelling the Defendants, their servants, agents,

D privies, directors, officers, employees or any of them respectively or oth-
erwise however as ordered to deliver possession of the Plaintiffs 60 KVA
Perkins generating set model 6.3544 with Engine Number
LJ3012US82905X complete with its accessories to the Plaintiff.

E (i) Against the Defendants jointly and severally an order of per-
petual injunction allowing the Plaintiff to repossess forthwith its 60KVA
Perkins generating set model 6.3544 with Engine Number
LJ3012US582905X complete with its accessories currently in the posses-
sion of the 2 Defendant.

C. In the alternative to claims under B above the Plaintiff claims
against the Defendants jointly and severally:-

(i) The sum of N938,479.50 being the value of the one unit of 60
KVA sound proof Perkins Generator set complete with all the accessories

Gplus interest therein at the banks’ current prime lending rate from time to
time (currently 20%) from™October till total liquidation of the debt.

(i) The urn of N50,000,00 being Solicitor’s fees for recovery of
all arrears of rent and repossession of the equipment from the Defendant

H which the Plaintiff claims pursuant to clause 2 under the Principal Cov-
enants in the Offer Letter.

(iii) As general damages the sum of N3,000,000.00.
On this issue of the claim and the court on which the jurisdiction
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is vested, the Court below at page 71 of the record had this to say:

“When paragraph 14 and 15 of the Statement of Claim are read
along paragraph 22, it will be seen that the foundation of the Plaintiff’s
claim was the seizure and detention of the Plaintiff's generating set.
Even the alternative pecuniary claim put across in sub-paragrapg 22
flows from the alleged unlawful seizure and detention of the generator. It
is from the alleged seizure and detention

| agree entirely with the foregoing reasoning and conclugibe.
cause of action accrued to the Plaintiff only upon the seizure and deten-
tion of its equipment at Onitsha by th& Pefendant/Respondent wito
was not even a party to the finance lease agreement of or about'the 15
April 1993. The 2ndefendant/Respondent and his seizure and detention
of the equipment were surely not within the contemplation of the Plain-
tifffAppellant and the $Defendant/Respondent when the finance ldase
contract and its terms were being conceived. The cause of action that
arose from the said seizure and detention of the equipment is completely
distinct from that concerning the finance lease agreement. In these cir-
cumstances therefore the court below was, in my view, right in hofgeling
that the Lagos State High Court has no jurisdiction to entertain the claim.

For the foregoing and the fuller reasons contained in the leading
judgment of my learned brother Mukhtar JSC | also dismiss the appeal
for lack of substance. | also abide by the orders on costs contained_in the
leading judgment. F




